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FILED 

01-14-2020 

STATE OF WISCONSIN, CIRCUIT COURT, DANE COUNTY For offl&�H.ijbT COURT 
__ _:__ _ _ _::_ _ _ :___:_:___::_ _ __:_:__� _ ___:.-=::::::::================-----��_:_:___:__1 DANE COUNTY, WI 

LEONARD POZNER ) 
_________________ , ) 

) 
(party designation) _,_P=la"-'-in=ti"'-ff,_,___ ____ 

) 

-vs-

JAl'flES FETZER 

) 
) 
) 
) 

_________________ , ) 
) 

(party designation) =D�e=fe=n=d =a' =lt ____ ) 

Notice of Appeal 

Case No. _18CV3122 

2018CV003122 

RECE�VED 

JAN 1 5 2020 
CLERK OF COURT OF APPEALS 

OF WISCONSIN 

Notice is hereby given that (name of party filing appeal) JAl'f!ES fl;TZER 

appeals to the Court of Appeals, District IV , from [choose one] 18) the whole D a 

part of the final judgment or order, entered on (date) .,.,I 2,..../...,12"'"/ ,....19 .__ ___ in the circuit court for =D�A�N�E�--

County, the Honorable (name of Judge) FRANK REMlNGTON __ , presiding, in favor of (name 

of party opposing appeal) I ,EONJ\RD POZNER , <ind <ig<iinst (name of party 

filing appeal) .JAMES FETZER , wherein the court (describe judgment or 

order) entered judgment in the amount of $457.395, 13 and 12ermanent injunction entered on 12/ 17/ 19. 

NOTE: If this is an appeal under §809.30 or §809.32, also include the following (see §809.10(1 )): 

• If a postconviction motion was not filed, state the date of service of the last transcript or service of a 
copy of the circuit court case record. 

If a postconviction motion was filed, state the date of the order deciding the postconviction motion(s). 

• If the Court of Appeals established any other filing deadline, state it. 

If counsel is appointed under ch. 977, a copy of the order appointing counsel shou Id be attached to 
the notice of appeal. 

This [choose one] 0 is �is not an appeal within Wisconsin Statutes §752.31(2). 

This [choose one] 0 is � is not an appeal to be given preference in the circuit court or court of 
appeals pursuant to statute. 

Date: o I 114120 

Richard L. Bolton 
.��-�-�- -�� 

Boardman & Clark 

I S. Pinckney St, Suite 410 

Madison, WI 53703 

608-257-9521 
State Bar Number (if applicable) 

1012552 

This completed form must be filed with the clerk of the circuit court in which the judgment or order appealed 
from was entered. In addition, copies of this completed form must be seNed upon the following: 

1. the Clerk of the Court of Appeals; 
2. opposing counsel; and 
3. any other party. 

CA-120. 11/08 Notice of Appeal §§809.10 and 809.25, Wisconsin Statutes 
($195.00 filing fee) 



STATE OF WISCONSIN COURT OF APPEALS DISTRICT IV COUNTY OF ORIGIN DANE 
Case Caption (Case Name) 

LEONARD POZNER DOCKETING STATEMENT 

v. Circuit Court Case No. 18CV3122 

Case Number Issued by Court of Appeals 
JAMES FETZER 

Appellant(s) (Cross-Appellant) 

JAMES FETZER 

Respondent(s) (Cross-Respondent) 

LEONARD POZNER 

CRITERIA FOR EXPEDITED APPEALS 

Attorney's Name and Address 

Richard L. Bolton 

Boardman & Clark 

I S. Pinckney St., Suite 410 

Madison, WI 53703 
Attorney's Telephone Number 

608-257-9521 
Attorney's Name and Address 

Jacob Zimmeran 

The Zimmerman Firm, LLC 

1043 Grand Ave - #255 

St. Paul, MN 55105 
Attorney's Telephone Number 

612-930-0216 

(Space for file stamp.) 

RECEIVED 

JAN l 5 2020 
CLERK OF COURT OF APPEALS OF WISCONSIN 

;;.. This Docketing Statement is used solely to determine whether an appeal should be placed on the 
expedited appeal calendar. The respondent is not required to respond to the Docketing Statement. 
Generally, an appeal is appropriate for the expedited appeal calendar if: 

1. no more than 3 issues are raised; 
2. the parties' briefs will not exceed 15 pages in length; and 
3. the briefs can be filed in a shorter time than normally allowed. 

These requirements can be modified somewhat in appropriate cases. 
;;.. Parties should assume that the appeal will proceed under regular appellate procedure unless the court 

notifies them that the appeal is being considered for placement on the expedited appeals calendar. 

JURISDICTION 
Has judgment or order appealed from been "entered" (filed with the clerk of circuit court)? 

[gl Yes D No If yes, date of entry ..:..:12=/..:..:12=/"""19'---------
ls appeal timely? (See §808. 04, Wisconsin Statutes) 

[gl Yes D No 
Is judgment or order final (does it dispose of the entire matter in litigation as to one or more of the parties)? 

[gl Yes D No (If "no", explain jurisdiction basis for appeal on separate sheet.) 

NATURE OF ACTION - Briefly describe the nature of action and the result in circuit court: 

Plaintiff prevailed on defamation claim 

ISSUES - Specify the issues to be raised on appeal: (Attach separate sheet if necessary.) 
(Failure to include any matter in the docketing statement does not constitute waiver of that issue on appeal. 
The court may impose sanctions if it appears available information was withheld. Court of Appeals Internal 
Operating Procedures, sec. Vll(2)(b).) 

SEE A TT ACHED 

AP-027, 09/04 DOCKETING STATEMENT Wis. Stats. §§809.10(1)(d}, 809.17(1) and 809.40(3) 

This form shall not be modified. It may be supplemented with additional material. 
Page 1 of 2 
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STANDARD OF REVIEW - Specify the proper standard of review for each issue to be raised, citing relevant authority: 
SEE A TT ACHED 

Do you wish to have this appeal placed on the expedited appeals calendar? (See Criteria For Expedited Appeals.) 

D Yes �No If "no", explain: 

Will a decision in this appeal meet the criteria for publication in Rule 809.23(1 )? 
�Yes D No 

Will you request oral argument? 
�Yes D No 

List all parties in trial court action who will not participate in this appeal: 
Party Attorney's Name and Telephone Number 
MICHAEL PALECEK RICHARD L. BOLTON 

(608) 257-9521 

WRONGS WITHOUT 

WREMEDIES 

REED PETERSON 

( 608) 276-1000 

Reason for not Participating 
SETTLEMENT 

SETTLEMENT 

Are you aware of any pending or completed appeal arising out of the same or a companion trial court case 
that involves the same facts and the same or related issue? 

D Yes � No Name of Case--------------------------

Appellant Note: 
You MUST attach a copy of the following trial court documents to this form: 

1. Trial court's judgment or order and findings of fact. 
2. Conclusions of law. 
3. Memorandum decision or opinion upon which the judgment or order is based. 

You MUST also furnish all opposing counsel with a copy of this completed Docketing Statement and 
attached trial court documents. 

AP-027. 09/04 DOCKETING STATEMENT Wis. Stats. §§809.10(1)(d), 809.17(1) and 809.40(3) 

This form shall not be modified. It may be supplemented with additional material. 

Page 2 of 2 



Pozner v. Fetzer, 
Case No. 18-CV-3122, Dane County Circuit Court 

Attachment to Docketing Statement 

Issues 

Attachment # 1 

1) Whether the Circuit Court en-ed by granting summary judgment to Plaintiff; 

2) Whether the Circuit Court en-ed by admitting in-elevant and prejudicial evidence; 

3) Whether the evidence was sufficient to support the jury's verdict; 

4) Whether the jury's verdict violates the First Amendment and Wisconsin public policy; 

5) Whether the Circuit Court en-ed by entering a permanent injunction restraining speech. 

Standard of Review 

1) Summary judgment; de nova review: Raymaker v. American Family, 2006 WI App. 117, 
ii 10, 293 Wis. 2d 392, 718 N.W.2d 154; 

2) Admission of evidence; en-oneous exercise of discretion; State v. Sullivan, 216 Wis. 2d 
768, 780, 576 N.W.2d 30 (1998); 

3) Sufficiency of evidence; no credible evidence: Section 805.14(1); 

4) Public policy; question of law. Rockweit v. Senecal, 197 Wis. 2d 409, 541, N.W.2d 742 
(1995); 

5) Permanent injunction; question of law. McCarthy v. Fuller, 812 F.3d 456, 462 (7th Cir. 
2015). 
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STATE OF WISCONSIN 

LEONARD POZNER, 
Plaintiff, 

vs. 

,Jk'VrES FETZER; 
MIKE PALECEK; 

Defendants. 

CIRCUIT COURT DANE COUNTY 

FILED 
DEC 12 201S 

DANE COUNTY C!RClJIT COURT 
Case No. 18CV3122 

BILL OF COSTS AND JUDGMENT FOR LEONARD POZNER 

WHEREAS, this Court will enter a Final Judgment in favor of Plaintiff Leonard Pozner, 

against Defendant James Fetzer; and 

WHEREAS on November 4, 2019, Leonard Pozner filed a Notice of Taxation of Costs, 

an Itemized Bill of Costs, and a supporting Affidavit of Emily Feinstein; 

NOW THEREFORE, the Clerk of Circuit Court taxes costs and enters judgment for 

Leonard Pozner as follows: 

BILL OF COSTS 

l;�TTORNEY FEES (WIS. STAT.§ 814.64(1)(•)) 
Attorney fees 

Sub-total 

DISBURSEMENTS (WIS. STAT.§ 814.04(2)) 

Court transcripts (copies of public records) 

QH\090022.03627\6004 J 233.2 

PROPOSED ALLOWED 

$500.00 $500.00 

$115.40 $115.40 



Sub-total 

Photocopying 

Sub-total 

Express or overnight delivery 

Suh-total 

Deposition transcripts 

QB\090022.0362716004 l 233.2 

$615.40 $615.40 

$0.00 $0.00 

$0.00 $0.00 

$0.00 $0.00 

$0.00 $0.00 

$6,779.73 $6,779.73 

I 
_ _____ _ _._L _____ J__ ____ , ___ . _ _ _ 

2 
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Sub-total 

Expert witness fees 

Sub-total 

$6,779.73 $6,779.73 

$0.00 $0.00 

$0.00 $0.00 

Witness attendance and mileage fees 

Sub-total 

TOTAL 

JUDGMENT 

$0.00 $0.00 
$0.00 $0.00 

$7,395.13 $7,395.13 

Judgment is entered in favor of Plaintiff Leonard Pozner> against Defendant James 

Fetzer, in the amount of$'-t57- -?fE. i� . ::: $4S01 COO C\AAXJrdecl b� ��tj 
. . . +- :t, �S.15 fees � coi1s 

Submitted on November 4, 2019> by;------

l:XL�_J_ � 
J z/ 12 }7V1 c; 

QH\090022.0}617\60041233.2 

MESHBESHER & SPENCE LTD. 
Genevieve M. Zimmerman (WI #1100693) 
1616 Park Avenue South 
Minneapolis, MN 55404 
Phone: (612) 339-9121 
Fax: (612) 339-9188 
Email: gzimmerman@meshbesher.com 

��iUrrJ-
rvtoLL'i' R. SC+t�b0<_ 
C let.AL flftl f? 
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THE ZIMMERMAN FIRM LLC 
Jake Zimmerman (Pro Hae Vice) 
1043 Grand Ave. #255 
Saint Paul, MN 55105 
Phone: (651) 983-1896 
Email: jake@zimmerman-firm.com 

QUARLES & BRADY LLP 

Electronically signed by Emily Stedman 
Emily M. Feinstein (WI SBN: 1037924) 
ernily .f einstein@quarles.com 
Emily L. Stedman (WI SBN: 1095313) 
emily.stedman@quarles.com 
33 East Main Street 
Suite 900 
Madison, WI 53703-3095 
(608) 251-5000 phone 
(608) 251-9166 facsimile 

Attorneys for Plaintiff Leonard Pozner 

QB\090022 03627160041233 2 4 
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BY THE COURT: 

DATE SIGNED: December 12, 2019 

Electronically signed by Frank D Remington 
Circuit Court Judge 

STATE OF W I SCONS IN 

LEONAR D  POZNER, 

v .  

JAM ES FETZER, eta! .. 

C I RCUIT COURT 
B RANCH 8 

P la i nt iff: 

Defendants. 

Page 1 of 2'1 
FILED 

12-12-2019 
CIHCUIT COURT 
DANE COUNTY, WI 
2018CV003·122 

DANE CO UNTY 

Case No. I 8CV3 I 22 

D EC I S ION AND ORDER ON POST-VERDICT MOTIONS 

Pla i nt iff Leonard Pozner is the parent of N oah Pozner, a student k i l led i n  the mass 

shooti ng at Sandy Hook  Elementa ry Schoo l .  M r. Leonard Pozner filed suit  for defamation, after 

defendant D r. James Fetzer p u b l i shed severa l statements denying the existence of his son. I n  

June 20 1 9, the court entered part i al summary judgment i n  favor  of Mr .  Pozne r. after concluding 

that Dr. Fetzer' s statements met a ll the e lements of defamat ion  under W iscon s i n  law. Dk.ts. 230 

and Dkt .  2 3  I .  The i ssue of damages was s u b m i tted to a jury, and on October 1 5. the j ury returned 

a verd ic t  i n  favor of Mr. Pozner. Dkt. 300. Dr. Fetzer now moves to vacate t he court's entry of 

part i a l  summary judgm ent.  I-le a lso m oves for a new tr ia l .  based on the a rgument that 

i n admiss ib l e  ev idence was submitted to the j u ry.  Dkt . 33 1 .  

The court wi ll deny both motions. As d isc ussed below, Dr. Fetzer's primary argument 

against the court's entry of part i al summary judgment is that he qualifies as a "med i a  de fendant.'' 
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But not only did Dr. Fetzer fail to raise media-defendant issue until now, he has also failed to 

articulate how he qualifies as one in his post-verdict materials. The omissions are enough for the 

court lo reject the argument. But even if the court were to consider the argument, the court would 

conclude that Dr. Fetzer acted with negligence when making (or publishing) his statements. The 

undisputed facts show that Noah Pozncr's death certificate was (and is) authentic, and no 

reasonable factfinder can conclude that Dr. Fetzer acted with ordinary care when he published 

the staternents claiming that the death certificate was a fake. 

As for whether there should be a new trial, the evidence that Dr. Fetzer now claims was 

prejudicial was in fact relevant to Mr. Pozner's claim for compensatory damages. Because the 

evidence was relevant, the evidence was admissible. 

As a final matter. Mr. Pozner has also filed post-verdict motions. He seeks a permanent 

injunction preventing Dr. Fetzer from repeating the defamatory statements at issue in this case. 

Dkt. 329. Mr. Pozner has also filed an application for reasonable attorney fees. Dkt. 327. As 

further discussed below, the court will grant the request for a permanent injunction. Defamatory 

statements are not protected by the First Amendment, and a narrow enough injunction can be 

crafted to balance the competing interests in this case. As for whether Mr. Pozner is entitled to 

reasonable attorney fees, Wisconsin follows the American Rule. The rule generally holds that in 

the absence of a statute or contract. attorney fees cannot be awarded. An exception to this rule 

exists when dealing with actions in equity--such as a foreclosure-where the court has 

considerable more leeway in ''do[ing] justice between the parities." But this case is an action in 

law. not equity, so the court must deny Pozner's application for attorney fees. 

2 
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A N A LYS I S  

A. Motion to vacate partial summary judgment 

A lmost s ix months after grant ing the motion,  Dr. Fetzer, through h i s  counsel, now 

challenges the court's entry of partial summary judgment i n  favor of M r. Pozner. As an in i t ia l  

matter. the court notes that a l l  of  the  i ssues now raised cou ld have been ra ised earl i er, between 

the t ime o f  the courf s entry o f  part ial summary judgment and when the case was tried to a j u ry 

verd i ct .  B ut Dr.  Fetzer fai led to rai se those a rguments. Understandabl y, Dr. Fetzer is now 

represented by counse l . But that fact  a lone does not i m mun ize Dr. Fetzer from the decisions he 

made when act i ng as h i s  own attorney. A persuas i ve case has been made that it is too late for Dr. 

Fetzer to now attack the court's June dec i s i o n  on c ross-motions for summary j udgment. 

To be sure. defen se counsel  argues i n  h i s  br ief that he ra ised th i s  issue at the fi nal pretr ia l  

conference. That may be so, but  i t  m i sses the mark relat i ng to waiver (or more accurately 

forfe i ture) . R a i s i ng an i ssue for the fi rst t ime at the final  pretr ia l  conference i s  not ra is ing i t  in 

defense to p l a i n t i ff' s motion for summary j udgment, and it  i s  not the court's ob l igat ion to ra ise 

and d ispose of i ssues never briefed nor argued.1 

1 I t  i s  worth delv i ng i nto the part i c u l ar detai l s  of the dec i s i ons that Dr. Fetzer made pro se at the 
t i me the c ross mot ions  for summary judgement were filed. Dr. Fetzer never argued that there v,1as 
any disputes o f  mater ia l  fact or that summary j udgment could not be dec i ded. On the contrary. 
D r. Fetzer a rgued t h at the facts were c l ear, so the cou rt should grant summary j udgment i n  h i s  
favor. A t  o ne po i n t  i n  t ime, Dr. Fetzer even brazen l y  staled that he welcomed M r. Pozner's 
l awsuit  because i t  wou ld prov ide a p u b l i c  forum for pro v i ng that Sandy Hook \:vas a l l  a hoax 
concocted by Presi dent Obama. 

D u r i ng ora l argument on t he c ro ss-motions for summary j udgment despite bei ng asked mul t i ple 
t imes to ident i fy w hi ch, if any, facts were i n  dispute Dr. Fetzer fa i led to ident i fy a s i ng le  one. See 
Dkt. 231, at 132-15 8, 161. Even i n  h is i nterlocutory appea l taken i mmediately after the court 
ru led, a l though he c l a i med he c reated a gen u i ne i ssue of material  fact h i s  whole i nterlocutory 
appeal was based on h i s  compla int  that th i s  couri rel ied on the undisputed facts to come to vvhat 
he c l a i med was the erroneous lega l con c l u s i on that D r. Fetzer had defamed M r. Pozner. 
Unfortunate l y, the court's attempt to expose factual disputes according to its o rder governing 
summary-j udgement  methodo logy fel l  flat in  large part to  Dr. Fetzer's m i s u nderstanding of the 
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Dr. Fctzer's challenge to the court's entry of partial summary judgment focuses on Denny 

v. lvfertz. 106 Wis. 2d 636. 318 N.W.2d 141 (1982). In Denny, the Wisconsin Supreme Court 

held that "a private individual need only prove that a media defendant was negligent in 

broadcasting or publishing a defamatory statement." Id. at 654. According to Fetzer, the court 

erred in not applying the negligence standard when concluding that Fezter's statements met all 

the elements of defamation under Wisconsin law. 

There are two problems with Dr. Fetzer's argument. First, he does not articulate--let 

alone define-whether he qualifies as a "media defendant.'' As noted above, he did not raise the 

media-defendant argument his in summary-judgment materials, D kt. I 00 and D kt. 176, and his 

post-verdict motion starts with the assumption that he already qualifies as one. Federal courts 

that have considered the media-defendant issue have deemed the media/nonmedia distinction 

irrelevant--focusing instead on whether the speech at issue was matter of public concern. See 

Obsidian Fin. Grp., LLC '"Cox, 740 F.3d 1284, 1291 (9th Cir. 2014) ("[E]very other circuit to 

consider the issue has held that the First Amendment defamation rules in Sullivan and its 

progeny apply equally to the institutional press and individual speakers .... But this does not 

completely resolve the Gertz dispute[] [because] [plaintiffs] also argue that they were not 

required to prove [defendant's] negligence because Gertz involved a matter of public 

concern[.]"); Snyder v. Phelps, 580 F.3d 206, 220 (4th Cir. 2009) ("[ W]e believe that the First 

Amendment protects nonmedia speech on matters of public concern that does not contain 

provably false factual assertions."); Flamm v. Am. Ass'n of Univ. Women, 201 F.3d 144, 149 (2d 

Cir. 2000) ("'[A] distinction drawn according to whether the defendant is a member of the media 

or not is untenable ... [_I]n a suit by a private plaintiff involving a matter of public concern, we 

legal process. 

4 
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hold  that a l leged l y  defamatory statements m ust be probably false[.] "'). Dr. Fetzer does not 

articulate how the federal courts' eschewing of the med i a/nonmedi a  d istinct ion affects 

W i scons i n  defamation law. N o r  has Dr. Fetzer add ressed why the court shou ld  v iew h is 

d e famatory statements as one that invo lves a matter of p ub l ic concern, should the court adopt the 

federal c i rc u i t  courts ' analyses, see Jones v.  Dane Cly., 1 95 Wis.  2cl 892, 921 n. 1 0, 537 N.W.2d 

74 (Ct. App. 1 995) ("[W isconsin courts] are bound only by the United States Supreme Court on 

quest ions of federal law."). 

D r. Fetzer's omissions are enough for the Court to rej ect the med i a-defendant argument. 

But  even if the court were to consider the argument, i t  i s  hard to see how the outcome of the 

s u m mary-judgment hear ing would have been d ifferent. D u ring the June 20 1 9  hearing, the court 

h eard oral arguments o n  w hether Mr.  Pozner was ent i tled to Dr.  Fetzer's research mater ia ls .  See 

D kt. 23 1 ,  at 20. M r. Pozner had argued that those mater ia ls  were rel ev ant in detenn i n ing \vhether 

Dr. Fetzer acte? w ith actua l  rna l  ice. Dkt. 23 1 ,  at 2 1 :  1 8-20 ( Pozner"s counsel stating, "[T]he 

d iscovery requests that Dr .  Fezer doesn't vvant to produce d i scovery to[] actua l ly goes to the 

malice clement. '} But Dr. Fetzer refused to turn over those research materials, go i ng as far as to 

c oncede that Mr.  Pozner was a priv ate figure in order to make the actual-ma l i ce e lement 

i rrelevant. Id. at 71 :24-25, 72: l-4 (Fetzer stating, "Frankly, You r  Honor, the other issues are so 

m uc h  more fundamental, I'm not even concerned about that. .. I'm will i ng that [Pozner's 

discovery request] be resolved on the basis of [Pozner] being a private person.''). Having 

benefi ted from t hat dea l ,  Dr. Fetzer cannot renege on that dea l now. 

B ut Dr. Fetzer ' s  concession was much more than h i m  conced ing that Mr. Pozncr was a 

pr ivate ind i v idual. By refus ing to produce the requested research materia ls, Dr. Fetzer was a lso 

effect i vely conced ing that he too should be treated as a private ind iv idual .  I lav ing made that 

5 
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calculated choice then, and thus depriving the plaintiff of evidence relating to both malice and 

negligence, he cannot now return to this court, after trial, and seek to set aside the court's entry 

of partial surnmary judgment.2 

In fact, had Dr, Fetzer raised the media-defendant argument in his written response to 

Pozner's motion for summary judgment, the court would have treated the issue as conceded as 

welL As stated above, Denny held that private person need only prove that a media defendant 

was negligent in broadcasting or publishing a defamatory statement. 106 Wis. 2d at 654. 

Negligence is generally defined as "the lack of ordinary care either in the doing of an act or in 

the failure to do something." Id. (citation and internal quotation marks omitted). In order to prove 

that Dr. Fetzer acted \Vith (or failed to act) with ordinary care when making his statements, Mr. 

Pozner would have needed Dr. Fetzer's research materials. But as noted above, Dr. Fetzer 

conceded away a major element of Mr. Pozner's defamation claim in order to not turn over those 

materials. Having benefited from the trade of( Dr. Fetzer cannot renege on that deal now.3 

2 This highlights an additional problem with Dr. Fetzer's present motion. Had he raised the 
media-defendant argument then, this court would have come to the conclusion that the 
undisputed material facts were still sufficient to find Dr. Fetzer defamed Leonard Pozner. That 
conclusion would have been based on two considerations. The first was that Dr. Fetzer made a 
tactical decision to withhold documents in exchange for agreeing that for purposes of the court's 
inquiry both parties should be treated as private individuals. The second consideration was that 
this court would have concluded that indeed, the undisputed f acts showed that Dr. Fetzer was 
negligent. Stated another way. Leonard Pozner was entitled to judgment as a matter of law 
because the underlying facts were undisputed. 

3 To repeat, Dr. Fetzer never raised the negligence issue at the time this court considered the 
parties· cross motions for summary judgment. In his June 9, 2019 brief responding to Pozner' s 
motion for summary judgment. nowhere does he claim that he enjoyed the benefits of being a 
media defendant. He never argued at he was not ''negligent". Instead, he iterated and reiterated 
his version of the truth in a vain hope that this Court would similarly conclude that "Nobody 
Died at Sandy Hook." And he duplicated that argument in his final reply brief in support of his 
motion for summary judgment. Dr. Fetzer's entire case was based on his belief that he could 
prove the truth of all the things he said about Leonard and Noah Pozner. 

6 
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When the i ssue d id  fi na l ly come up.  dur ing the June  20th ora l  arguments on the part ies '  c ross
mot ions for summary j udgment, address i n g  Dr. Fetzer's  mot ion,  the court stated :  

So Mr.  Z immerman. Dr. Dr. Fetzer wants me to reconsider an 
ear l ier ru l ing  I made regard ing  a mot ion to compel  because now he 
would  l i ke to assert a pr i v i lege g iven to journa l i sts . Now. we a l l  
know, because w e  were a l l  o n  the phone, h e  d idn 't assert that 
defense at the t ime the Court cons idered your mot ion to compe l .  
M y  rec o l lect ion o f  t h e  u nderly i ng  motion was fa i r l y  s imp le ,  i s  the 
P la int i ff requested, Look. i n  order for me to prove that the 
e lements of defamat ion .  I need to know a l l  the information you had 
vvh i ch  formed the bas i s  of your assert ion that . . .  the death 
cert i fi cate was fabricated by someone. 

Dkt. 23 1 .  at 20-2 1 .  

After Dr. Fetzer aga i n  tr ied to character ize h i mse l f  as  a journa l i st, the court \Ve n t  on to note : 

There' s  no question ,  Dr. Fetzer, that I -- I agree wi th you that the 
l aw has moved toward a greater protect ion  in recogn iz ing some o l' 
the trad i t iona l  protect ions we've g iven the c lass ic  wri t ten 
newspaper journal ist ,  te lev i s ion journa l ism.  to journa l i sts of  -- of a 
d i fferent k ind .  So but  -- but t h i s  i s  a d i scovery quest ion  now. Dr. 
Dr. Fetzer, why d i dn't  you rai se th i s  i ssue when I -- we were 
together on the mot ion to compe l ?  M R .  DR.  F ETZ E R :  I suppose i t  
hadn't c rossed my m i nd ,  Your Honor. but  i t ' s  such an  envelop i ng 
aspect o f  th i s  case. The -- the P la in ti ff i s  seeking  to i dent i fy ne\\• 
targets for h i s  harassment,  for h i s  lawsu its .  THE COURT: Okay. 
MR. DR. F ETZER : He has a h i story of  do ing t h i s .  THE COURT: 
Hang on.  So Dr. Fetzer. there's a concept in the l aw that when you 
don't ra i se someth i n g  when it was t i me to ra i se i t, you waive i t, so 
we don't keep com i n g  back and hav ing  add i t iona l hear ings.  You 
agree that th i s  shou ld  have been raised at the t ime I considered the 
motion  to compel .  You ' v e  ca l led it a Mot ion to Recons ider, and 
under 806.07. t here's spec ifi c  th i ngs I look at to determ i ne whether 
a court should reco ns ider.  Are you fa m i l iar  w i th the statutory 
prov i s ions set forth i n  W iscons i n  statutes 806.07? MR.  DR.  
FETZ E R :  On ly  -- o n l y  in  a genera l  fash ion. Your  Honor.  

Dkt.  23 1 ,  at 24-25 . 

Al though the d iscuss ion dur ing that hear ing toggled back and forth between how to characterize 
the M r. Pozner and Dr. Fetzer, the goal of Dr. Fetzer was a lways to keep his fi les secret. And i f  
Dr. Fetzer had t o  concede that both h e  a nd Mr. Pozner were pr ivate i nd i v idua ls, h e  was prepa red 
to do so. At the end of that hear ing the cout1 addressed Dr. Fetzer d i rectly and stated : 

7 
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But even i f  the court were to conc l ude that Fetzer qua l i fies a s  a media defendant, the 

court wou ld st i l l  conc lude that Fetzer acted w i t h  negl i gence when making (or p u b l i s h ing) h i s  

s tatements.  Not on ly  were the fou r  statements presented t o  t h e  j u ry a l l  untrue, the underly i n g  

und isputed facts also esta b l ish that. Dr. Fetzer was negl igent w h e n  he first wrote t h e m .  Let me be 

c l ear, based on a l l  of  the ev idence p resented to  t h i s  Court, the  und i sputed facts c lear ly establ i s h  

that M r .  Pozner' s son ' s  death cert i ficate i s  n o t  a fake . M r .  Pozner d i d  not s e n d  o u t  a death 

cert i ficate wh ich turned out to be a fabricat ion.  The document M r. Pozner c i rc u l ated in 20 1 4, 

w i th i ts tones and fonts \Vas not a forgery. And final ly,  Mr. Pozncr 's  son ' s death cert ificate did 

not turn out to be a fabricat ion,  even when comparing the bottom half with the top half. Despite 

a l l  lhe evidence no\v produced i n  t h i s  court Dr.  Fetzer remai n s  undaunted i n  h i s  m i sgu ided and 

c ruel  be l ief  that Leonard Pozner cont inues to part i c i pate in t h i s  al l eged charade that peop l e  

actua l l y  d ied a t  Sandy Hoo k .  

!n W iscons i n  a person i s  neg l igent w h e n  h e  fai l s  t o  exerc ise "ordinary care." ''Ordinary 

care" is the care which a reasonab l e  person wou l d  use in s im i l ar c i rcumstances. A person i s  nol 

u s i ng ord i nary care and is negl i gent, i f  the person,  w i thout i ntend i ng to do harm, does someth ing, 

or fa i l s  to do someth ing that a reasonable person wou ld recogn ize as creat ing an u n reasonable 

r isk o f  i n j ury to a person.  (WI JI I 005) .  

There are four  e lements to defamat i o n .  I ' m  goi n g  to start from the 
bottom and work up, j ust so we ' re on the same page. Do you agree, 
Dr. Fetzer, Mr. Palecek,  that there's no gen u i ne i ssue as to the 
fourth e lement t hat the commu n i cation i s  unpri v i leged, given the 
Court's now ru l i ng based on your concession of the absence o f  the 
j ournal is t ic  pri v i lege? MR. DR. F ETZER: We l l ,  i t  was publ i shed 
in the book and I've asserted i t  o n  many occasions, Your Honor. So 
to that extent, and grant i ng now that the P la int iff for the sake of 
th is  tria l  i s  be i ng regarded as a private person, they were 
unpri v i leged . 

Dkt .  23 I ,  at I 05 .  

8 
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N o  reasonab l e  person wou ld come to the conc lus ion  that someone fabricated or fals i fied 

Mr.  Pozner 's  son ' s  death certifi c ate . No reasonabl e  person would be l ieve that President Obama 

h i red cr is i s  actors to stage a pretend school shooti n g  at Sandy Hook E lementary School in  order 

to advanc e  the former Pres ident ' s  supposed agenda on gun c o ntro l .  No reasonable person cou ld  

con s i der what Leonard Pozner tr ied to te l l  Dr.  Fetzer and h is  fc l lmv ''researchers" immediate l y  

after t h e  shooti ng a n d  c o m e  to t h e  con c l us ion  that N oah Pozner never l ived, and thus never d ied.  

I t  is  i mposs ib le  to i m agine that anyone in today' s  d igital  \vorld cou l d  be l ieve. m uc h  less 

conce i ve,  that three or four h undred "acto rs" c o u l d  or wou l d  keep th is  · 'secret" sa fe and not be 

l u red to se l l  th i s  fantast ic  story to the h i ghest b idder. Yet even today. even now. Dr. Fetzer 

wou l d  have e verybody b e l i eve that "Nobody died at Sandy Hook." Based on t he fact s  subm i tted 

to th is  court i n  the part ies '  c ross-motions for summary j udgment th is  court for a second t ime,  

finds that Leonard Pozner has proven al l  the e lements of his  c la i m  for defamation.  inc luding that 

Dr .  F etzer did not exerc ise "ord inary care" in  writ ing the things he d id  about Noah Pozner " s  

death certi fi cate o r  say i ng t h e  awful  and u ntrue th ings he wrote about h i s  g ri e v i n g  father. 

Leonard . 

B. Motion for a new trial 

Dr. Fetzer next cha l lenges the court ' s  adm iss ion of evidence relat ing to h im being found 

in c ontempt. As an i n i t i a l  matter, the court notes the procedura l  h i stmy. Dr. Fetzer was round to 

be in contempt because he v i o lated a sti p u l ated court o rder by sharing the confidential  depos i t ion 

v ideo with people not authorized to see i t .  See D kt .  2 83 (Contempt Order).4 The seriousness of 

4 D r .  Fetzer i mproperly obta ined his  copy of the v ideo not from the court reporter, but from 
another party. H e  then sent i t  to a number o f  people ,  who i n  turn, with Dr .  Fetzer's  perm i ss ion,  
sent i t  o n  to W o l gang H a lbig .  Mr .  Pozner had a pri or h i story with H a lbig.  inc lud i ng prior 
l it i g at io n .  The mer i ts of t hat l i t igat i o n  is  not i m portant, but the events were.  In the law s u i t  aga i nst 
H a l b ig, Pozner d is m issed h i s  case rather than s i t  for a v ideo tape depos i t ion .  Fearing for h i mse l f  

9 
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the matter cannot b e  overstated. Mr. Pozner ' s  counsel out l ined t o  the court during the hearing on 

Septem ber 1 3 , 20 1 9, the i m pact to both Leonard Pozner and h i s  fam i ly. A s  a p urge condi t ion ,  

Dr .  Fetzer was ordered (us ing a turn of phrase first m ade by Dr. Fetzer ' s  counsel )  to  "put the  

gen i e  back i n  the  bottle" and retr ieve a l l  of  the  u n authorized cop ies of the  depos it ion h e  sent o ut .  

He c ame c lose. B u t  o n e  rec i p i ent refu sed t o  return what he was n o t  a l lowed t o  possess and i t  was 

c l ear that the v ideo wou ld be used against M r. Pozner by that person act i ng in concert with the 

defendant h imself. Incred i bly.  according to i nformation received by this court, other "Sandy 

Hook deniers'' upon receipt of the images, c laimed that the man depicted in the deposi t ion v i deo 

was not the same man but rather "an actor" who p l ayed the part of M r. Pozner r i ght after the 

"a l leged'. shooting.  M r. Pozner' s reaction \Vas both i nc redulity and despair. More importantly, 

Dr. Fetzer h imself art i c u l ated h is new theory that the man in the depos i t ion was not M r. Pozner. 

Du ring the hear ing on September 1 3  20 1 9, Dr. Fetzer descri bed his work with Wolfgang H a l b i g  

and the ir  j o i nt conclus ion that n o t  o n ly d id l\!! r. Pozner fals i fy h i s  non-existent son ' s  fake death 

cert i ficate, but that there must be more than one person i nvo l ved, because, accord i n g  to Dr.  

Fetzer and Hal  b ig, the man i n  the v id eo deposi t ion i s  not the same man i n  the p icture purport i n g  

t o  b e  Leonard Pozner. 5'ee Dkt. 285.  at 49-52 .  

and h i s  fam i ly, th i sxCourt was to ld that Pozner gave u p  on h is  lega l  c la i m ,  rather than to a l low 
h i s  image to be c aptured and d i sse m i nated . Dr .  Fetzer d i d  what H a l b i g  could not do. Dr.  Fetzer 
obtained Pozner' s i mage and he d issemi n ated it. Th i s  s ing le  act created, in Pozner ' s  op in ion, an 
unwarranted and serious r isk to  h i s  and his family ' s  p ersonal safety. fn short, Pozner' s  worst 
fears were real ized by Dr. Fetzer ' s  contemptuous act. Pozner, a man who for h i s  own safety 
mo ved from p lace to place now had his p icture in the hands of the people he bel ieved wou ld do 
h i m  harm . That fear was made m ore legi t imate i n  the eyes o f  th i s  court because both Dr. Fetzer 
and 1-I a l b i g  cont i nued to assert their  c la i m  that the man w ho sat for the deposition i n  this court "is 
not i n  fact Leonard Pozner." D kt. 285, at 44. According to Dr. Fetzer, Halbig took Leonard 
Pozner's  i mage and d issem i nated it to other parents and apparently to the F B I ,  presu mably i n  
H a l b i g ' s  s i m i lar purs u i t  the i r  c laim that Leonard Pozner i s  a fraud .  Id. a t  44-45. A ccord i ng to 
Pozner, if  these people  actual l y  be l iev ed he vvas a cr is is  actor and a fraud and not the same 
person hold ing h is  m urdered c h i ld ,  what e lse are they capabl e  o f  doing to h im .  
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The court, presented w i th D r. Fetzer 's  fa i lure to p urge h i s  contem pt d i d  not d o  what i t  

sa i d  i t  m ight. I t  i s  u nderstandable that Dr.  Fetzer does not now a rgue that th is  Court should have 

i nstead put h i m  in j a i l  o r  fi ne h i m  u p  to $2,000 per day. Reca l l  that D r. Dr.  Fetzer ad m itted he 

v i o l ated the court's order and he conceded that h e  fai led to successfu l l y  purge h is contempt.  

Rather than i m pose more serious and onerous  consequences, the court merely i n d i cated that what 

was done was done and it  cou l d  not be fixed and repaired and l e n i ent ly  o n ly im posed a modest 

payment  o f  attorneys fees. That dec is ion  e nded the matter of contem pt but i t  d i d  not make i t  

i rre l evant t o  M r. Pozner 's  u nderly i n g  legal cla ims.  

Additio na l ly,  the court adv i sed the part ies that  Dr .  .Fetzer's intent iona l  v i o lation of the 

court ' s  order and i ts resu l t ing  harm to p l a i n t i ff could be presented to the j u ry, not as a pu n i t i ve 

sanct ion ,  but because M r. Pozner conv i nced t h i s  court that the ent i re episode \Vas a current  

man i festat ion  of the  u nderl y i n g  act ion taken by the defendant re lat i n g  to  Dr. Fetzer's pr ior  

defamatory statements.  Dr. Fetzer d isse m i n ated the i mage to H a l b i g  because Dr. Fetzer thought 

H a l b i g  wou l d  make a great surpri se w i tness in th i s  court .  See Dkt .  285 ,  at 5 2 .  Dr. Fetzer adm i tted 

h i s  com p l i c ity w i t h  H a l b ig and the i r  j o i nt o p i n ion that Pozner  fa l s i fied the death cert i fi cate. 

never h ad a son, that  nobody d i ed at Sanel y  Hook.  and both of these men were wi l l ing to d o  

anyth i ng t o  prove the ir  m i sgu ided be l iefs. i n c lud i ng v i o lat ing t h i s  court ' s  o rders. There fore. D r. 

Fetzer made the event re levant to h is own theory of the case and more i mportant ly.  and perhaps 

u nw ittingly, h e  h imse l f  contributed to and exacerbated p la intiff s  d amages . The court  a l l owed 

the j ury to h ear the ev idence because it  was re le vant to Pozner ' s  c l a i m  he was suffering post 

trau matic stress from what Dr. Fetzer said and cont inue to say about h i m  and h is murdered ch i ld .  

T h i s  court relied o n  the fact that D r .  Fetzer' s c ontemptuous act was re l evant t o  the ongo i ng 

emotional  harm Pozner c l a i med he was s u ffer ing .  Dkt. 339,  at 22 .  
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In short, a l low ing evidence o f  the e ffect of D r .  Fetzer's  admitted contempt did not turn 

the remedial sanction into a punitive one. Leonard Pozner's  c laim for compensatory damages 

was based on his c laim that he suffered an ongoing e motional harm from Dr. Fetzer' s  continuing 

behavior. Part of Pozner's emotional damage stemmed from Dr.  Fetzer's (impermissib!y) sharing 

Pozner 's  deposition and c laiming that Pozner was not the same man in the deposition as the 

person who appeared in the media ho lding Noah Pozner. That conduct, the court noted, was part 

and parcel  to the "continuing conduct" that Pozner was being subjected to . The court' s  contempt 

order was relevant to Pozner's c la im for compensatory damages. 

The conc lus ion that Dr.  Fetzer's  acts were relevant to Pozner' s c laim fo r  compensatory 

damages defeats Dr.  Fetzer' s  present argument that evidence of the contempt order was 

inadmiss ib le  character e v idence. Under the ru les of evidence, evidence of a person' s  character or 

trait is genera l l y  not admissib le for the purpose of proving that person "acted in conformity 

thereYvith on a part icular occasion.'' Wis. Stat. § 904.04( 1 ) . But in thi s  case, Mr. Pozner, through 

counse L was not looking to subm i t  ev i dence o f  contempt order to show that Dr.  Fetzer would 

have acted in some part icu lar way.  The contempt order, for example,  was not introduced as 

ev idence to demonstrate that Dr. Fetzer had a hab i t  of v i o lating court orders. N o r  was it 

introduced to show that he would  l ike l y  vio late a future court order. Rather, Pozner was looking 

submit ev idence of the ongoing harm he faced from Dr. Fetzer' s continuing actions, which 

inc luded sharing and us ing confidential materials in  this case to repeat the c la i m  that Pozner was 

not a rea l  person. As such, ev i dence of the contempt order was not character-let a lone 

i nadrn i ss i b le character-ev idence. 
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C. Sufficiency of the evidence 

Dr. Fetzer a l so argues that the re i s  i nsuffi c ie n t  ev idence to support the j ury' s v erd ict.  A 

mot i o n  that tests the suffic iency of the evidence cannot be granted · ·unless the court i s  satis fied 

that. cons ider ing a l l  cred i b l e  e v i dence and reasonable  i n ferences therefrom in the l ight most 

favorab l e  to the party agai nst  whom the mot ion is m ade, there i s  no cred ib le  ev idence to susta i n  a 

fin d i ng i n  favor o f  such party. "  W is.  Stat. § 805 . 1 4( I ). Here,  Dr. Fetzer contends that insuffic ient 

evidence ex i st s  to s up port the j ury award because, accord i n g  to Dr. Fetzer. "no e v idence l in ke d  

threats and harassment to P ro fessor Dr .  Fetzer's p u b l ished statements." Dkt. 3 3 1 .  a t  7. 

There are serval  problems with D r. Fetzer's  argument .  F i rst, the court notes th<1t Mr.  

Pozner's  c l a i m  for compensatory damages d i d  not  rest ent i re l y  on threats and harassment. M r. 

Pozner' s  c l a i m  for damages was a lso that the defamatory statements themselves harmed h i m .  As 

Dr. Lubit  test i fied that these defamatory statem e nts harmed Mr.  Pozner because they i m peded 

Mr. Pozner' s ab i l lty to rec over from the death of h is  c h i l d .  D kt .  305,  at 4 3 .  Add it ional ly, Pozner 

test ified that he fel t  h i s  reputation had been harmed as a res u lt of  D r. Fetzcr's  defamatory 

statements .  See Dkt.  338 ,  at 40:4- 1 1 .  ( ' 'How do you th i n k  Dr. Fetzer's statemen t s  about your 

son's death certi ficate i nj ured you r  reputation? . . .  W e l l .  i t  -- he -- it  causes peop l e  to be l ieve that 

-- that I l ied about my son's death, that my son d idn 't d ie,  and that I 'm somehmv doing that for 

some -- some other reason . ' ') .  F i na l lv.  Leonard Pozner test i fied that he had chan!Ied the \Vav he ,,/ ._1 .I 

reacted to other peopl e  as a resu l t  of the defamatory statements. Id. at 40: l 3 - 1 4 . 

But beyond the harm that the defamatory statements caused themse l ves. there i s  a lso 

ev idence, subm i tted w ithout  obj ect ion.  that l i n ks the threats Pozner rece i ved to Dr. Fetzer. At 

tr i a l .  Pozner testi fied t hat a woman named Lucy R ichards l e ft voice messages o n  his  answer ing 

machi ne, threat e ning to k ill h i m  because she be l ieved he had faked h is  son ' s  death cert ificate. 
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Dkt. 3 3 8, at  40:25 and id at 4 1 : 1 -4 .  Pozner tes t i fied that FBI  agents had i n formed him that the 

source for Ms. R i chards '  be l ie f  came from Dr. Fetzer's b log. See id at 4 1  :23-25 .  In fact, 

Richards was arrested, and part of her sentence, accordi n g  to Pozner' s testimony, was that she 

was not to read Dr. Fetzer's website or any of h i s  materia l . Id. 4 l :  i 2 -1 3 . A reasonable inference 

from th i s  testimony is that Dr. Fetzer's  pub l i shed statements \Vas at  l east a substantial factor i n  

causing Ms. R ichards t o  make threats aga inst Pozner ' s  l i fe . 5  I t  i s  reasonable t o  assume that the 

j u ry could have made the same inference.  See 1\!lorden v. Cont '! AG, 2000 WI 5 1 ,  ii 3 9, 235  W is.  

2cl 325,  6 1 l N . W .2d 659 ("'courts search the record for cred i b l e  ev idence that sustains the j ury' s  

verd ict [ .]") .  

Even had there not  been s uffi cient ev i dence to establish a l in k  between Fezter ' s  p ub l ished 

statements and the threats Pozner rec e i ved, suffic ient ev idence sti l l  exists to support the jury ' s  

award. Pozncr's c laim o f  damages was premised o n  h im suffering from post-traumat i c  stress 

d i sorder, or PTS D .  M r. Pozner ' s  PTS D, according to Dr. Lubit, was part ly brought on by Dr. 

Fetzer's statements. not  j ust the death threats that came after. As Dr .  Lubit testified, Dr. Fetzer's  

"campaign to LI []  inva l idate [ Pozner], LI to say that [Pozner] [] [] is an e nemy o f  good people," 

led "the destroying of [Pozner's]  son ' s  memory."  Dkt .  305, at 43 :2- 1 3 .  " Denying that this person 

exi sted," Dr.  Lub i t  tes t i fied, i s  "almost like taking way [ Pozncr's] son a second time." Id. 43 : 1 9-

2 1 .  In short. even had the death threats not been adm i tted as ev idence, sufficient ev idence exists 

establ ish ing that Dr. Fetzer ' s  pub l i shed statements caused Mr.  Pozner harm. That's enough to 

sustain the j ury' s verd ict .  See Morden, 2000 W I  5 1 , ir 39 .  

5 P ozner ' s  testimony o n  Lucy Richard' s  source material  and her subsequent conviction could be 
considered hearsay . See W is.  Stat. § 908.0 l (3) ("' Hearsay' i s  a statement, other than o ne made 
by the clec larant w h i l e  tes t i fy i ng at the tr ia l  or hearing, offered in ev idence to prove the truth o f  
the matter asserted .") B u t  the defendant never obj ec ted, s o  any hearsay objection now has been 
forfe i ted (or wai ved).  See W is.  Stat. § 90 l .03(  I )(a). More i mportant ly. the audiotape was 
admitted i nto ev idence w ithout o bject ion.  
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In  the a lternat ive ,  D r. Fetzer argues p u b l i c  po l icy warrants a new tr ia l .  The publ ic -po l icy 

argument is essent ia l l y  a rehash i ng o f  h i s  suffi c iency-of-the-ev idence argu ment.  See Dkt. 3 3 1 ,  at 

8 ("Dr. Fetzer' s  brief stat ing that there should be a new tr ia l  because " [ i ] nc i ternent by speech [ i n  

t h i s  c ase] i s  n o t  causa!�v estab l i shed .") (emphas i s  added). But a s  expl a ined above. there is a 

causal l in k  between Dr.  Fetzer' s publ i shed statements and the death threats Pozner rec e i ved. So 

even if the court were to c o n s i de r  Dr. Fetzer's  pub l i c-po l icy argument the court wou ld reject i t .  

In  this court' s op in io n  forcing Leonard Pozner to endure yet another j u ry tri a l  wou ld be an 

affront to "p ub l i c pol icy ."  

D. Pozner's post-verdict motions 

1 .  Permanent injunction 

Leonard Pozner  s eeks an i nj unct ion pro h i b i t i n g  Dr. Dr. Fetzer from repea t i ng the 

defamatory statem e nts at i ssue i n  t h i s  case. To obta i n  an i nj u nc tion.  a p la i nt i ff must shovv a 

suffi c i ent probab i l i ty that future conduct o f  the defendant wi l l  v i o late a r ight  and w i l l  v i o late a 

r ight of and w i l l  i nj ure the p l a i n t i ff.  Kimber!v & Clark Co. v. Hewitt, 75 W is.  3 7 1 ,  3 7 5 .  44 N . W .  

3 0 3  ( 1 890). The p l a i n t i ff m u st establ i sh that the i nj ury i s  i rreparable ,  i .e . ,  not adequate ly  

compensable i n  damages. Ferguson v .  Ci(v (�f Kenosha. 5 W is .  2d 5 5 6, 5 6 1 ,  93  N .  W.2d 460 

( l 95 8). I nj u nctive re l i e f  i s  addressed to  the sound d i sc ret ion of the tr ia l  court ;  com peting 

i nterests m u st be recon c i led and the p la i n t i ff m ust sat i s fy the trial court that on balance eq u ity 

favors i ssu i ng the i nj u nct ion .  Pure Milk Prod Co-op. '"  Nat '/ Formers Org . . 90 W is. 2d 78 1 .  

800, 2 80 N . W.2d 69 1 ( 1 979).  

In this case, the j ury awarded Pozner $450.000 in com pensatory damages. Dkt.  300. But 

there is a serious quest ion as to whether D r. Fetzer can (or i s  even w i l l i ng) to pay that j udgment. 

Throughout the l it i gat ion Dr. Fetzer has refused to accept the con c l us ion that the statements at 
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i ssue 1 11 th i s  case were defamatory, see e.g. , D kt .  3 3 8, a t  74 :5-8 .  (Dr. Fetzcr 's  answer ing a 

question on d i rect w i th ,  "'fhat the Court determ i ne d  to be defamatory, correct. A n d  w ith a l l  

respect to the Court I be l ieve th i s  was a m istake and that i ndeed the statements were-11011-

defamatory because they a re true ."), and he has yet to accept the fact that those statements 

caused Pozner harm. Th i s  leads to the strong l i ke l i hood that Dr. Fetzer w i l l  repeat h i s  statements, 

which would leave Pozner w ithout an adequate remedy i n  law-because Pozner would h ave to 

return to court to sue Dr. Fetzer for the same statements which has a l ready been determ ined as  

defamatory. See McCarthy v .  Fuller, 8 1 0  F.3d 456,  462 (7th C i r. 20 1 5) ("The problem w ith [the 

trad i t ional  rule aga i n st i nj unctions on future speech] is that it wou ld make an i m pecunious  

defamer uncleterrable .  He wou ld cont i n ue defam ing the p la int i ff, who after d i scover ing that the 

defamer was j udgment proof would cease s ui ng, as he would have noth ing to gai n  from the su it, 

even if he vvon a j udgment.").  The court conc l udes that Pozner has made a pri rna fac ie c ase for 

i nj uncti ve re l ief. 

Leonard Pozner's  prirna facie case for i nj unct i ve re l ief  requi res the court to weigh the 

"competing interests." At the outset, the court notes that many ( i ncl ud ing Dr. Fetzer) may v ievv 

the statements Dr. Fetzer m ade i n  t h i s  case as b e i ng protected by the F i rst Amendment. They are 

wro ng.  Long ago, the U ni ted States S upreme Court estab l i shed that defamat ion, l i ke obscen ity or 

ca l ls  to v iolence, is outside of the scope of the First Amendment ' s  guarantee of "the freedom o f  

speec h . "  See R.A .  V v .  Citv of St. Paul, Minn. , 505  U . S .  377 ,  3 8 3  ( 1 992) (not ing that speech l i ke 

obscenity. defamation,  fight ing words, threats of v io lence, o r  advocacy of immi n ent  lawless 

action are unprotected or less protected by the F irst Amendment because they are "of s uc h  s l i ght  

soc i a l  va lue a s  a step to truth that any benefit may be der ived from them i s  c learly outwei ghed by 

t he soc ia l  i n terest i n  order and mora l ity.") (quoting Chaplinsky v .  New Hampshire, 3 1 5  U.S.  568,  
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572 ( 1 942)). The statements i n  th i s  case are outs ide the scope o f  F i rst A mendment protect ion 

because they are "of such s l i ght social  va lue as a step to truth that any bene fi t  may be der ived 

from them is c lear ly o utwe i ghed by the soc i a l  interest in order and mora l i ty. " The cr i t ica l  

question, then, i s  not whether D r. Fetzer ' s  F i rst Amendment r ights are be i n g i n fr inged by a 

proh i b it ion against h i m  from repeat i n g  the defamatory statem ents at issue i n  t h i s  case. but rather 

whether a remedy can be crafted to prevent M r. Pozner from be i ng harmed by those statements.  

Neverthe l ess,  the court must bear in m ind that an order permanent ly enj o i n ing futur e  

s peech i s  st i l l  cons idered a pr ior restra int .  See A lexander v. United States , 5 0 9  U . S .  544. 5 5 0  

( 1 993)  ("Temporary restra ining o rders and permanent i nj u nct ions-i .e  . , cou rt orde rs that actua l l y  

forb id  speech acti v i t ies-are c lassic examples of prior restra ints .") .  Inj unct ions baring speech are 

there fore p res u m pt ive ly  unconst itut iona l .  see Bantam Books. Inc. v. Sullivon. 372 U . S .  5 8 .  70 

( 1 963) ("Any system o f  pr ior restraints of express ion com es to t h i s  C o u rt bear ing a heavy 

presumpt ion against i ts c onsti tutional va l id i ty."), whi c h  has led the federal Seventh C i rc uit Court 

o f  Appeals to note that i njunctions on future speec h can be "no broader than necessary to prov i de 

re l i ef to the p l aint iff w h i le rn i n imal iz ing the restriction o f  express ion." McCarthy, 8 1 0  F.3d at  

462 (c itat ion and internal  quotati on m arks om itted). The p i vota l qu est ion i n  th is  case. then . i s  

whether an i nj unct ion c an be c rafted i n  such a way as to p ro v i de Penner with re l i ef  ''wh i le 

m i n i m a l i z i ng t h e  restriction o[n l [Dr. Fetzer' s ]  expression." 

Such an inj u nct ion  c an be crafted here.  For starters, Dr.  Fetzer, through h i s  cou nse l .  

seems to concede that D r .  F etzer can b e  e nj o i n ed from stat i ng (or pu bl i sh i ng) that Pozner faked 

his  son ' s  death cert i ficat e .  See Dkt. 340, at I (Dr.  Fetzer 's  bri ef oppos ing  a permanent i nj unct ion 

stating, "[P la int i ff couns e l ' s ]  seemingly benign formu lation [of an i nj unct ion] m isses the mark fl 

by excluding any requirement that Plaintiff be accused o f  faking or forging [N.P .]' s death ." ) . The 
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o n l y  i ssue i s  whether D r. Fetzer can be proh i bi ted from stat i n g  that N . P ' s  death cert i ficate i s  a 

fake. 

Dr. F etzer can be e njo ined from stating that Noah Pozner ' s  death certificate i s  fake. Four 

statements i n  this case were found to b e  de famatory. See D kt .  308.  Those four statement  read i n  

fu l l  are :  

• Mr. Pozner ' s  son ' s  death certificate i s  fake, which we have proven o n  a dozen o r  

more grounds.  ( I nternal quotat ion marks om itted). 

• [Mr .  Pozner] sent . . .  a death cert ificate, which  turned out to be a fabrication.  

( A l terat ions in the or ig ina l ) .  

• As many Sandy Hook researches are a\vare, the very doc u m e nt Pozner c ircu l ated 

in 20 1 4 . wi th i ts i ncons istent tones, fonts and c lear d i g it a l  man ipu lat ion ,  was 

c l early a forgery. 

• Mr. Pozncr'  s son ' s  death certificate turned out to be a fabrication, with the bottom 

half of a real death certi ficate and the top ha lf  of a fake, with no fi le n u m ber  and 

the wrong esti mated t ime of death at  I I :OOam, vvhen offi c ia l l y  the shooti n g  took 

place between 9 : 3 5 -9 :40 that morning.  ( I nternal quotat ion  marks om itted) . 

Id. The court can there fore o rder  that these statements not be repeated . See McCarthy, 8 1 0  F .3d  

at  464 (Sykes, J . ,  concurri ng) (' " A n  emerging modern trend , however, acknowledges the  general 

ru le  but a l lows for the poss i b i l i ty of narrow l y  tai lored permanent i nj u nctive re l ief as a remedy 

for d e famat ion as long as the i nj unct ion proh i bits o n l y  the repet i t ion of the specific statements 

found at tria l to be fal se and defamatory .") (emphasi s  added). As shown by the reproduct i o n  o f  

t h e  statements above. the four statements i n c l ude the statement t h a t  Noah Pozner. ' s  death 

cert ificate was a fake-·-not j ust that Pozner faked h is son' s  death certifi cate . See, e.g. ,  Dkt. 3 0 8 ,  
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at 1 ("Mr .  Pozner' s son ' s  death cert i ficate i s  fake, wh i c h  we have proven o n  a dozen or more 

grounds .) ( internal quotat ion  marks om i tted) .  

Counsel  for Mr.  Pozne r  i s  d i re cted to draft an i nju nct ion cons i s tent  \Vi th the court ' s 

dec i s i on above. 

2. Attorney fees 

The last rema i n i n g  i ssue i s  Mr. Pozner's  app l icat ion for attorney fees . Pozner contends 

that he is ent i t led to attorney fees because D r. Fetzer, accord ing to Pozner, acted i n  bad fa i th 

when l it i gat ing  th i s  case . 

The court i s  skepti ca l  that i t  can award attorney fees.  W i scons in  genera l l y  fo l lows the 

Ameri can Rul e, under wh ich  the part ies are expected to pay the i r  own way un less otherwise 

pro v i ded by statute or  contract. DeChant v. A1onarch L ife li1s. Co. , 200 W is. 2d 5 5 9, 57 1 ,  547 

N. W .2d 592 ( 1 996). No statute or  contract prov ides for the recovery of attorney fees in this case, 

so the court must deny Pozner ' s  applicat ion  for attorney fees . 

Mr. Pozner argues that the  W i scons in ' s S upreme Court ' s  dec i s ion  in Nationstm· Afortg. 

LLC v. Sta/s'f10lt, 20 1 8 W I  2 1 ,  3 80 W is .  2d 2 84 ,  908 N .  W .2d 784, recognized an  exception to the 

Amer ican Ru le .  I n  Nationstar, the supreme court he ld that a c i rcu i t  court can avvard attorney fees 

''as part of an equ itab le remedy" when a party has acted wi th bad fa i th .  Nations/or Mortg. L l C' v. 

Sfr{j.�holt, 20 l 8 W I  2 1 ,  ir 3 .  The power i s  "not u n l i m i ted.'' and "such a l lowances are appropriate 

only  in exceptional cases and for dom inating reasons of j ustice." Id. ,, 3 7 .  

And the facts in  Nationstar were except iona l .  Nationstor i nvo lved a forec losure 

proceed ing  i n  wh ich  the mortgage serv i cer  was found to have acted i n  bad fa i th .  The mortgage 

serv icer i n  that case, Bank of A mer ica. had p laced a horneowner's i nsurance po l icy on the 

borrower after the borrower h ad a l ready purchased a horneowner ' s  pol icy on h i s  own. Id ir 7 . 
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W hen the borrower attempted to have the charge for the Bank o f  America p laced i n surance 

pol icy removed.  a customer-serv ice representat i ve from the bank to ld the lender h i m  ''to s k i p  a 

mortgage payment and become del i nquent" send i n g  h i m  i n to default. id iii! 7, 36 .  The c i rcu i t  

court conc l uded that Bank o f  America and i ts successors a n d  i n te rest were "estopped from 

forec los ing  on the p roperty because [Bank o f  America] c reated the d i spute and i n duced the 

defrntl t ."  Id ii l l ( i nternal quotation  marks omi tted) .  The c i rc u i t  court re i nstated the mortgage, 

id iril 1 2- 1 3 , and deducted t he borrower' s attorney fees from the principal balance of the loan 

based on a theory of equ i table estoppe l ,  id il 1 5 . The W i scon s i n  Supreme Court agreed w i th the 

c ir c u i t  court, because '"the p rimary p u rpose of equ i table act ions is to do j ustice between the 

. .  " ' f ,! ? 8 panties. i( . _ . 

M r. Pozner has not art i c u lated how t h i s  defamat ion case i s  a cause of act ion  grounded i n  

equ ity.  Rather. defamat ion  i s  a n  action grou nded i n  law. A lthough a defamation c l a i m  adm i t ted ly  

imp l icates equ i table concepts-such as  the ab i l i ty of the court to i ssue equ it ab le  remedies, l i ke 

an i nj u nct ion--Pozner has not articulated how the court' s  ability to issue a n  equitable remedy 

a lso creates an except ion to the A merican R u l e .  I n  fact, such an except ion  to the Ameri c an Ru le  

wou ld  have the odd resu l t  o f  swal lowi ng the  ru le .  In  v i rtua l ly a l l  c i v i l  act ions  gro u nded in  law. 

the court has the abi l i ty to  i ssue equ i table remedies.  I f  it so fo l lows that the c ou rt can a lso award 

attorney fees based on that power, the American R u l e  wou l d  cease to ex i st .  The W i scons in  

Supreme Court cou l d  not have  meant to  upend the  American Ru le  whe n  i t  concluded that a 

c ircu i t  court could award attorney fees i n  a forec losure act ion .  See Afilwaukee Teacher 's Educ. 

Ass . .  n v. Milwaukee Ed of Sch. Directors, 1 47 W i s. 2d 79 1 ,  797, 433 N . W .2d 669 (Ct. App.  

1 98 8 )  ("departu res from the American rule are narrowly drawn exceptions") .  Absent exp l ic i t  

<.:aselaw to the contrary , t h e  court conc l udes that attorney fees cannot b e  awarded i n  ( causes o f-)  
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action  grounded i n  lavv·, absent a statute o r  contract. I f  there was such legal  precedent o r  c lear  

authority, the court wou l d  u nquest ion i ng ly  award attorney fees i n  th is  case . 

O R D E R  

IT IS  O R D E R E D  that : 

I .  Defendant Dr. Fetzer ' s  post-verd ic t  motions. Dkt.  33 1 .  are den ied.  

2 .  P la in t iff Mr. Pozner ' s  appl icat ion for attorney fees, Dkt. 327 .  i s  denied 

3 .  Pla in t iff Mr. Pozner ' s  motion for a permanent i nj u nct ion,  Dkt. 329, i s  granted . 

a .  P la int iff's lega l counse l  i s  d i rected to d raft an i njunction cons istent with 
the court ' s  dec i s ion above. 

Th is i s  a fi na l  o rder for the purposes of appea l .  W i s . Stat. � 808 .03(  l ) .  
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DATE SIGNED: December 17, 2019 

Electronically signed by Frank D Remington 
Circuit Court Judge 

STATE O F  W ISCON S IN C I RCU I T  C O U RT 

LEONA R D  POZN E R, 

P la i ntiff 

vs.  

J AM ES F ETZER, 

Defendant. 

Page ·1 of 2 
FILED 

'12-H-20 1 9  

C IRCUIT COURT 

DANE COUNTY, WI 
201 8CV0031 22 

DAN E COUNTY 

Case No. l 8CV3 I 22 

ORDER GRANTING PERMANENT IN.JUNCTJ ON 

This Court hav i n g  considered the fol lowi n g :  

On N o vember 4, 20 1 9, P l a i ntiff fi led a Motion for Permanent I nj unction and supporting 

materials ( dkt. nos.  329-330),  asking th is  Court to permanently enj o i n  Defendant Fetzer from 

repeating fou r  statements that th i s  Court determ i ned, at summary j udgment, to be defamatory 

(dkt. no .  2 3 0).  Defendant Fetzer responded to P l ai ntiff s Motion for Permanent I nj unction. ( Dkt. 

No. 340). P la i ntiff fi led a Reply in S upport of h i s  Motion for Permanent I nj unction (Dkt. No.  

346) . The Court then heard oral argument o n  December 1 2, 20 1 9 . 

NOW IT IS HEREBY ORDERED that for the reasons stated on the record at the 

December 1 2, 20 1 9  hearing and i n  the Court 's  Decis ion and Order dated December 1 2 , 20 1 9  

( Dkt. No.  348) :  

QB\090022 03627\608 1 354 1 .  1 
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Defendant Fetzer is permanently enj o i ned from commu nicat i ng by any means the 

fo l lowing four statements: 

• "No Pozner' s death cert ificate is a fake, which we have prove n  on a dozen 
or more grounds.'' 

• '' [Mr. Pozner] sent her a death cert ificate, wh ich turned out to be a 
fabrication. ' '  

• "As many Sandy Hook researchers are aware, the very document Pozner 
c i rcu lated in 20 1 4, with i ts i ncons i stent tones, fonts, and clear d i gital 
man ipulation,  was c l early a forgery." 

• ' ' [N . P . ' s  death certificate] turned o ut to be a fabrication, w ith the bottom 
half of a real death cert ifi cate and the top half of a fake, w ith no fi le n umber 
and the wrong esti mated t ime of death at 1 1  AM, when 'officia l ly '  the 
shooti n g  took place between 9 : 3 5 -9 :40 that morni ng." 
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